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Treasury Department Announces Public-Private Partnership  
Investment Program for Sale and Guaranties of Purchases of  
Legacy Loans and Legacy Securities 
 
 
On March 23, 2009, the Treasury Department (the "Treasury") finalized the details of the long awaited 
Public-Private Investment Partnerships for the creation of Public-Private Investment Funds ("PPIFs"). 
These PPIFs are designed to stimulate the secondary market for the purchase of troubled legacy loans 
and legacy securities currently held on the books of numerous financial institutions. This summary is 
being provided to help guide you through the goals of the Public-Private Partnership Investment Program 
and its requirements, and to provide background on many of the guaranties and subsidies currently 
offered to those wishing to participate.  

The PPIFs will be divided into two asset classes: legacy loans and legacy securities. Legacy loans are 
real estate loans which will be pooled and offered for sale by eligible financial institutions. Legacy 
securities are expected to include residential mortgage backed securities (RMBS), commercial mortgage 
backed securities (CMBS) and asset backed securities (ABS)1 originated prior to 2009, with a rating of 
AAA at origination. 

Legacy Loan Program 

The legacy loan program is an auction program, to be run by the Federal Deposit Insurance Company 
(FDIC) and will allow private investors2 to bid and purchase pools of eligible mortgages with government 
financing and guaranties. The specifics of the program are as follows, although the finalized rule will be 
subject to public notice and comment: 

 First, eligible banks3 holding legacy loans will determine which pools of mortgages they wish to 
sell. The FDIC will conduct a preliminary analysis to determine an amount of funding that it is 
willing to guarantee. Additionally, the mortgage pools to be sold will be subject to eligibility 
approvals from the banks, the FDIC and the Treasury. 

 Second, the FDIC will auction off these pools to the highest private bidder. The auction winner  
will automatically have access to the Public-Private Investment Program's funds to finance 
fifty percent (50%) of the equity required for the purchase.  

 Third, if the seller accepts the purchase price, the FDIC will help finance the buyer's purchase 
with guaranteed debt. This debt will be collateralized by the purchased assets and, in return for 
the guarantee, the FDIC will receive a fee. 

 Finally and once sold, the private party buyer will manage the assets until their final sale, subject 
to FDIC oversight and limitations. The Treasury and the private investors will share in the profits 
and losses in proportion to their equity invested. 

 

 
                                                 
1 Only those financial institutions which qualify under Section 101(a)(1) of the Emergency Economic Stabilization Act of 2008 are 
qualified to sell RMBS, CMBS or ABS to the Treasury under the legacy asset program. 
2 The Treasury's Legacy Loan Term Sheet states that private investors are to include, "financial institutions, individuals, insurance 
companies, mutual funds, publicly managed investment funds and pension funds." 
3 The Treasury's Legacy Loan Term Sheet defines eligible banks to include "any insured U.S. bank or U.S. saving association...For 
purposes of this program, ‘U.S. Bank’ and ‘U.S. savings association’ means a bank or savings association organized under the laws 
of the United States or any State of the United States, the District of Columbia, any territory or possession of the United States, 
Puerto Rico, Northern Mariana Islands, Guam, American Samoa, or the Virgin Islands. [Treasury] and FDIC will determine eligibility 
and allocation for institutions after consultation with the appropriate Federal banking agency." 
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Below is a sample investment of legacy loans as provided by the Treasury: 
 

Sample Investment Under the Legacy Loans Program 

Step 1:  If a bank has a pool of residential mortgages with a  $100 face value that it is seeking to divest, the bank 
would approach the FDIC. 

Step 2:  The FDIC would determine, according to the above process, if they would be willing to leverage the pool  
at a 6-to-1 debt-to-equity ratio. 

Step 3:  The pool would then be auctioned by the FDIC, with several private sector bidders submitting bids. The 
highest bid from the private sector—in this example, $84—would be the winner and would form a Public-
Private Investment Fund to purchase the pool of mortgages. 

Step 4:  Of this $84 purchase price, the FDIC would provide guarantees for $72 of financing, leaving $12 of equity. 

Step 5:  The Treasury would then provide 50% of the equity funding required on a side-by-side basis with the 
investor. In this example, Treasury would invest $6, with the private investor contributing $6. 

Step 6:  The private investor would then manage the servicing of the asset pool and the timing of its disposition on 
an ongoing basis—using asset managers approved by and subject to oversight by the FDIC. 
 

 
Legacy Securities Program 
 
Second, there will be PPIFs formed for the purchase of legacy securities—collateralized, asset backed 
securities. Much like the legacy loan program, the legacy security program allows private investors to 
invest side-by-side with the government, taking advantage of debt and equity financing and guaranties to 
increase leverage and purchasing power. However, Treasury is requiring a more onerous application and 
pre-screening process to participate. The specifics of the program are as follows: 
 

 The Treasury intends to expand the Term Asset-Backed Securities Facility (TALF) to incorporate 
this new program of side-by-side investing in legacy securities. 

 
 The Treasury intends to partner, side-by-side with private investors. Treasury will initially approve 

up to five (5) fund managers with a past history of purchasing legacy assets, and has the option 
of approving more managers subject to the application process4. 

 
 Those approved managers will have an opportunity to go into the private markets to raise capital 

for the purchase of legacy securities under this program and will receive matching Treasury funds 
under the Public-Private Investment Program. Selected managers must be able to raise at least 
$500 million of committed capital prior to receiving final approval from Treasury. 

 
 Non-recourse loans will be available to the selected fund managers to help finance the purchase 

of the eligible securities. These eligible securities include certain non-agency, RMBS, CMBS and 
ABS rated AAA at origination. 

 
 Subject to certain guidelines and restrictions, approved managers will also be eligible to 

subscribe for and receive senior debt from the Public-Private Investment Program up to an 
amount equaling fifty percent (50%) of the total equity of the fund. Furthermore, the Treasury will 

                                                 
4 Treasury has further limited this pool of eligible investors to require the following: (1) demonstrated capacity to raise at least $500 
million of private capital; (2) demonstrated experience investing in legacy securities; (3) a minimum of $10 billion (market value) of 
RMBS, CMBS or ABS under management; (4) demonstrated operation capacity to manage the Funds in a manner consistent with 
Treasury's stated investment objectives while also protecting taxpayers; and (5) headquarters in the United States. 
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consider one hundred percent (100%) senior debt funding of its total equity capital subject to 
certain, yet-to-be-determined restrictions. 

 
Similar to the legacy loans program, the Treasury has also provided a sample investment under the 
legacy security program: 
 

 
Sample Investment Under the Legacy Securities Program 

 
Step 1:  Treasury will launch the application process for managers interested in the Legacy Securities Program. 
 
Step 2:  A fund manager submits a proposal and is pre-qualified to raise private capital to participate in joint 

investment programs with the Treasury. 
 
Step 3:  The Government agrees to provide a one-to-one match for every dollar of private capital that the fund 

manager raises and to provide fund-level leverage for the proposed Public-Private Investment Fund. 
 
Step 4:  The fund manager commences the sales process for the investment fund and is able to raise $100 of private 

capital for the fund. Treasury provides $100 equity co-investment on a side-by-side basis with private capital 
and will provide a $100 loan to the Public-Private Investment Fund. Treasury will also consider requests 
from the fund manager for an additional loan of up to $100 to the fund. 

 
Step 5:  As a result, the fund manager has $300 (or, in some cases, up to $400) in total capital and commences a 

purchase program for targeted securities. 
 
Step 6:  The fund manager has full discretion in investment decisions, although it will predominately follow a long-

term buy-and-hold strategy. The Public-Private Investment Fund, if the fund manager so determines, would 
also be eligible to take advantage of the expanded TALF program for legacy securities when it is launched. 
 

 
The Treasury will also subject fund managers to certain restrictions on withdrawals, will require certain 
representations and warranties regarding the fund and its private investors, and finally, the selected fund 
managers will be required to provide to the Treasury information regarding its methodologies for valuation, 
monitoring and information reporting. The deadline for an application to participate in the legacy 
security program is April 10, 2009. The Treasury anticipates informing applicants of their preliminary 
approval by May 1, 2009. Information and applications may be found at http://www.financialstability.gov. 
 
In conclusion, the opportunities available for those parties interested in purchasing legacy loans or legacy 
assets appear numerous. Although the Treasury has provided many details regarding these programs, 
many questions remain unanswered. We remain at the forefront of these programs and will continue to 
update you as they develop.   
 

This document is intended to provide you with general information about issues related to the Treasury Department's recent 
announcement regarding the Public-Private Partnership for the creation of investment funds to purchase legacy loans and legacy 
securities. The contents of this document are not intended to provide specific legal advice. If you have any questions about the 
contents of this document or if you need legal advice as to an issue, please contact the attorney listed below or your regular 
Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be considered advertising in some jurisdictions.  
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